Family Violence Cheat Sheet
CCP Art. 42.013. FINDING OF FAMILY VIOLENCE. In the trial of an offense under Title 5, Penal Code, if the
court determines the offense involved family violence, as defined by Section 71.004, Family Code, the court
shall make an affirmative finding of the fact and enter the finding in the judgment.
Art. 42.0131. NOTICE FOR THOSE CONVICTED OF MISD. INVOLVING FAMILY VIOLENCE
If one is convicted of a misd. involving family violence, as defined by Section 71.004, Family Code, the court
shall notify the person that it is unlawful for the person to possess or transfer a firearm or ammunition.

TFC Sec. 71.004
"Family violence" means:
An act by a member of a family or
household against another member that
is intended to result in physical harm,
bodily injury, assault, or sexual assault
or is a threat that reasonably places the
member in fear of imminent physical
harm, bodily injury, assault, or sexual
assault, it does not include defensive
measures to protect oneself;
Dating violence—means an act, other
than a defensive measure to protect
oneself, by an actor that:(1)is committed
against a victim with whom the actor has
or has had a dating relationship; …
"Dating relationship" means a relationship between individuals who have or
have had a continuing relationship of a
romantic or intimate nature. The existence of such a relationship shall be
determined based on consideration of:
(1) the length of the relationship; (2) the
nature of the relationship; and (3) the
frequency and type of interaction between the persons involved in the relationship. A casual acquaintanceship or
ordinary fraternization in a business or
social context does not constitute a
"dating relationship."

CHAPTER 5.
FAMILY VIOLENCE
PREVENTION

RISK FACTORS—NATURE of OFFENSE—SAFETY of VICTIM






Perceived loss of
control of victim by
separation, divorce,
victim fleeing
Extreme jealousy
Escalation of abuse
Acts of abuse in public

Title 5, Texas Penal Code
Offenses Against Persons






Suicide/ homicide
threats
Plan to carry out above
Use or threat to use
weapon (especially a
gun)
Stalking

In any prosecutorial or judicial response to allegations of
family violence, the responding
judicial officers shall protect
the victim, w/out regard to the
r/ship b/t the offender and
victim.
CCP Art. 5.06. DUTIES OF PROSECUTING ATTORNEYS AND COURTS.
Neither a prosecuting attorney
nor a court may:
(1) dismiss
or delay any criminal proceeding that involves a prosecution
for an offense that constitutes
family violence because a civil
proceeding is pending or not
pending; or
(2) require proof that a victim
or defendant is a party to a
suit for the dissolution of a
marriage or a suit affecting
the parent-child relationship
before presenting a criminal
allegation to a grand jury,
...or otherwise proceeding with
the prosecution of a criminal
case.





Unemployed offender
unemployed
Substance abuse
Sexual abuse
Violation of Protective
Orders

CCP Art. 17.292 ORDERS of
EMERGENCY PROTECTION
The magistrate may issue an order for

Murder
Capital Murder
Manslaughter
Criminally Negligent Homicide
False Imprisonment
Kidnapping/Agg. Kidnapping
Smuggling of Persons
Trafficking of Persons
Cont. Sexual Abuse of Children
Public Lewdness
Indecent Exposure
Indecency with a Child
Improper Photography
Assault
Sexual Assault/Agg. Sex Asslt
Aggravated Assault
Inj.to Child, Elderly or Disabled
Abandoning or Endangering Child
Deadly Conduct
Terroristic Threat
Aiding Suicide
Leaving a Child in a Vehicle

protection on their own motion or on the request
of the victim, peace officer or prosecutor.

The magistrate shall issue an order for emergency protection if the arrest is for an offense
that involves: (1) serious bodily injury to the victim; or (2) the use of a deadly weapon .

The magistrate in the order may prohibit the arrested party from:

(1) committing family
violence or an assault on the person protected; or an act in furtherance of Stalking; (2)
communicating with a member of the family or household or with the person protected in a
threatening or harassing manner; or communicating a threat through any person to a member of the family or household or to the person protected; (3) going to or near the residence,
employment, or business of a member of the family or household or of the person protected;
or the residence, child care facility, or school where a child protected under the order resides
or attends; or (4) possessing a firearm, unless the person is a peace officer employed as a
sworn, full-time paid employee as such. In addition, the magistrate may impose a condition
described by Article 17.49(b) in the manner provided by that article, including ordering a
defendant's participation in a global positioning monitoring system or allowing participation
in the system by an alleged victim or other person protected.

CCP Art. 5.01.
LEGISLATIVE
STATEMENT——Family
violence is a serious danger
and threat to society. Victims
of family violence are entitled
to the maximum protection from
harm or the threat of harm as
permitted by law.



DENIAL OF BAIL
CCP Art. 17.152. DENIAL OF BAIL—VIOLATION OF COURT ORDERS OR COND OF BOND IN FAMILY VIOLENCE

BAIL, BAIL, BAIL
CCP Art. 17.15. RULES FOR FIXING
BAIL. The amount of bail is to be set
by the court, and is governed by the
Constitution and the following rules:
1. Shall be high enough to insure
defendant appears.
2. Not to be used as oppression.
3. The nature of the offense and the
circumstances under which it was
committed are to be considered.
4. Ability to make bail is to be considered
5. The future safety of a victim of the
alleged offense and the community
shall be considered.

A person who violates certain court orders or conditions of bond in a family violence case and whose bail in
the case is revoked for a violation of a condition of bond may be taken into custody and denied release on
bail if following a hearing a judge determines by a preponderance that the person violated a condition of
bond related to:(1) the safety of the victim; or
(2) the safety of the community.
A person may be held without bail only if following a hearing the judge determines by a preponderance that
the person went to or near the place described in the order or condition of bond with the intent to commit
or threaten to commit:
(1) family violence; or
(2) an act in violation of an Order.
In determining whether to deny release on bail under this article, the judge may consider:
(1) the order or condition of bond;
(2) the nature and circumstances of the offense;
(3) the r/ship b/t the accused & victim;
(4) any criminal history of the accused; and
(5) any other facts relevant to a determination of whether the accused poses an imminent threat of
future family violence.
A person arrested shall without unnecessary delay but not later than 48 hours after the person is arrested,
be taken before a magistrate in accordance with Article 15.17. At that time, the magistrate shall conduct
the hearing and make the determination.

RT. 56.02—
CRIME VICTIMS’ RIGHTS
—Right to protection during court proceedings
—Right to have safety considered when setting bail
—Right to a separate waiting area
—Right to have Victim Impact Statement considered
—Right for court to consider impact of continuance on
victim
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Family Violence Cheat Sheet Con’t.

*New LAW * NEW LAW*
FORFEITURE BY WRONGDOING

CCP Art. 38.49. FORFEITURE BY WRONGDOING

CRAWFORD
10 YEARS LATER
Under

the landmark decision in Crawford v.
Washington, (2004), admission of testimonial
hearsay violates the Confrontation Clause
unless the declarant is unavailable to
testify and the defendant had a prior opportunity to cross-examine the declar-ant.

Questions:

1st Is there admissible hearsay? Is it excited
utterance, present sense impression, existing
mental or physical condition, or a statement
for purpose of medical diagnosis or treatment,
etc...? If no, then it is not admissible.
If yes, 2nd, Is the Declarant available? If yes,
Crawford doesn’t apply and the statement is
admissible.
If No, the declarant is not available, the 3rd
question is, is the statement testimonial? If
not, it is admissible. Statements to friends,
coworkers and family are generally not testimonial.

Firearms
A firearm is the most common weapon used in intimate
partner homicides.
Federal Law vs. State Law



Respondents in all protective orders are prohibited
from possessing a firearm during the pendency of the
order. There are state and federal exceptions for
peace officers; There is a federal exception only for
military.



Federal law prohibits firearm possession by misd family
violence convictions forever; State law prohibits
possession or purchase of a firearm for 5 years after
release
Legal Requirements






statements to police are nontestimonial when made under circumstances that objectively appear to help police
address an ongoing emergency, and statements are testimonial (and excludable under
Crawford) if made when there appears to be no
emergency and the primary purpose of the
interaction is to establish past events potentially relevant to later criminal prosecution. Davis v. Washington, 547 U.S. 813 (2006).

 Emergencies at the scene may be ongoing

[Vinson v. State, 221 S.W.3d 256 (Tex. Crim.
App. 2007) (statements at scene of domestic
violence assault made in response to officer’s
questions not testimonial if evidence shows the
situation is still volatile)
 911 recordings are generally not testimonial and may be admissible under the
present sense impression exception [Reyes
v. State, No. 04-09-210-CR (San Antonio
March 17, 2010)], dying declaration exception
[Gardner v. State, 306 S.W.3d 274 (Tex. Crim.
App. 2009)], or excited utterance exception
[Neal v. State, 186 SW3d 690 (Dallas 2006)]

Ideas for Conditions of Probation

Petitions For NonDisclosure

 Order BIPP counseling, not Anger Manage-

TGC 411.081- Petition for Nondisclosure
“Sealing the record”
Must have successfully completed a DADJ
CANNOT seal if…
Sex offender registration
Aggravated Kidnapping
Murder
Capital Murder
Injury to child/ elderly
Abandoning/ endangering child
Criminal Violations of orders or bond
Stalking
“any offense involving family violence under 71.004
Family Code”
TFC 71.004- MUST be an act that “intended to result in
physical harm, bodily injury, assault or sexual
assault”
Possible to seal a reckless assault?

ment; do not order couples counseling

 Order parenting classes , if there are children in
the home

 Order substance abuse treatment if warranted
 Order Mental health evaluation if appropriate
 Order no contact with victim, children until
counseling completed

 Order surrender of firearms

Judges must give prohibition warnings to defendants
charged with misdemeanor family violence before a
plea

 Order Jail time as a condition in appropriate

Judges must notify persons convicted of family
violence that they are prohibited from possessing or
transferring firearms or ammo
Ideal Practice




Generally,

Warnings of firearm prohibitions must be included on
all protective orders




What is testimonial?

Should prohibit possession as
community supervision

a

cases

 Order GPS if appropriate

condition of

Should order and monitor surrender
Should obtain an affidavit from offenders containing
specific information about types and numbers of
firearms to be surrendered
Should work with system to develop a surrender plan
or process

A party who wrongfully procures the unavailability of a witness:
(1)
may not benefit from the wrongdoing by
depriving the trier of fact of relevant evidence and testimony; and
(2) forfeits the right to object to the admissibility of evidence or statements based
on the unavailability of the witness as provided by this article through forfeiture by
wrongdoing.
Evidence and statements related to a party
that has engaged in wrongdoing that was intended to, and did, procure the unavailability of a witness are admissible and may be
used by the offering party to make a showing
of forfeiture by wrongdoing.
In determining the admissibility of the evidence, the court shall determine, out of the
presence of the jury, whether forfeiture by
wrongdoing occurred by a preponderance of the
evidence.
If practicable, the court shall
make the determination under this subsection
before trial.
The party offering the evidence is not required to show that:
(1)
the actor's sole intent was to wrongfully cause the witness's unavailability;
(2)
the actions of the actor constituted a
criminal offense; or
(3) any statements offered are reliable.
A conviction for an offense of tampering with
a witness or retaliation, creates a presumption of forfeiture by wrongdoing.
Rule 403, Texas Rules of Evidence, applies to
this article.
This article does not permit
the presentation of character evidence that
would otherwise be inadmissible under the
Texas Rules of Evidence.






Family Violence And Kids
Witnessing domestic violence harms children
Exposure to domestic violence can lead to depression; PTSD; other behavioral problems
Children are used to manipulate the victim
Children learn violence is tolerable and can be used to get what they want

